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NEGOTIABILITY AND THE RENVOI DOCTRINE 

A recent English case decides two interesting and very important 
questions in the Conflict of Laws. A, of Liverpool, bought cotton 
from B in the United States, who drew a bill of exchange on A, which 
contained in the margin the date of the sale contract and a reference 
to the quality of the cotton and in the body of the document the words 
"value received and charge the same to account of '~ T bales of 

cotton." C, in New York, in good faith purchased the draft with 
what purported to be the bill of lading of the cotton attached, and 
sent the documents to A, who accepted the draft and paid it at 

[1046] 
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maturity. The bill of lading was a forgery and no cotton had been 
shipped. On discovery of the fraud, A brought an action in the 
District Court of the United States for the Southern District of New 
York to recover back from C the amount of the money paid. The 
trial court, treating the question as one of American law, rendered 
judgment in A's favor. The judgment was reversed by the Circuit 
Court of Appeals 1 and a new trial ordered on the ground that the 
case was governed by English law and that the trial judge had dis- 
regarded the evidence before him of what the English law was. In 
order to avoid the necessity of taking evidence of expert witnesses 
concerning English law at the new trial, C decided to obtain a declara- 
tory judgment of the English courts upon the English law applicable.* 
The King's Bench Division held that the judgment of the American 
court was binding upon the parties in England, but that according to 
English law the rights of the parties depended upon American law. 
It was held, therefore, that A was entitled to recover the money, paid. 
Guaranty Trust Co. of New York v. Hannay & Co. [1918] 1 K. B. 43. 



It is evident at the outset that the English court sanctions the renvot 
doctrine in the Conflict of Laws. It purports to decide the case 
according to English law as directed by the judgment of the United 
States Circuit Court of Appeals, but it decides it actually according 
to American law. The term "English law" to which the American 
judgment referred may have one of two meanings. It may mean the 
internal law of England relating to negotiable instruments, foreign 
bills of lading, etc., exclusive of the English rules of the Conflict of 
Laws, or it may mean the English law as a whole, inclusive of its rules 
of the Conflict of Laws. The renvoi doctrine, so-called, signifies that 
the foreign law, to which the rules of the Conflict of Laws of the 
forum refer the controversy, is understood in the latter sense. The 
King's Bench Division accepts the interpretation last mentioned, 
apparently without being aware that in so doing it takes sides with 
respect to one of the most disputed problems in the Conflict of Laws.* 
Indeed, it accepts the renvoi doctrine in its most extensive form — 



1 Guaranty Trust Company of New York v. Hannay et al. (1913, CCA. 2d) 
210 Fed. 810. 

'For a discussion of the English procedure permitting merely declaratory 
judgments, see article by Prof. Borchard to appear in the following number. 

* For a discussion of the problem, see Lorenzen, The Renvoi Theory and the 
Application of Foreign Law (1910) 10 Columbia L. Rev. ioo, 327, and The 
Renvoi Doctrine in the Conflict of Laws — Meaning of "The Law of a Country" 
(1918) 27 Yale Law Journal, 509; Schreiber, The Doctrine of the Renvoi in 
Anglo-American Law (1918) 31 Harv. L. Rev. 523. A bibliography of the sub- 
ject may be found in 27 Yale Law Journal, pp. 531-534. 
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that of "forward reference." In applying it to the validity and 
obligation of contracts, as distinguished from capacity and matters 
of form, it goes beyond any English 4 or Continental 5 court in the 
matter. Practical considerations of a very decisive character speak 
against the adoption of the renvoi doctrine in any form. 6 Its applica- 
tion to contracts in general is well-nigh impossible. Hence it is 
recognized by even the most ardent advocates of the doctrine that it 
should not be extended to commercial contracts. 7 All questions of 
the Conflict of Laws should be settled, save in a few exceptional 
cases, 8 by the rules of the Conflict of Laws of the forum, and the 
foreign law which these rules adopt should be understood to be 
the foreign law on the ultimate question to be determined, and not the 
foreign rules of the Conflict of Laws. 



ii 

How did the English court reach the conclusion that American law 
was applicable? It was conceded in the case that the acceptor could 
recover his money if the draft was non-negotiable. 8 And it was found 
that according to the American law of Bills and Notes the instru- 
ment paid was a mere conditional order, but that, if it were governed 
wholly by the English law of Bills and Notes, it would be a negotiable 
draft. The question therefore arose whether, as regards the English 
acceptor, the law of England or that of the United States should 
decide the negotiability of the instrument. The English court 
answered this question by reference to the Conflict of Laws provisions 
of the English Bills of Exchange Act. Section 72 of that Act pro- 
vides as follows: 

"(1) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue. . . . 

'Trovided that ...(b) Where a bill, issued out of the United 
Kingdom, conforms, as regards requisites in form, to the law of the 
United Kingdom, it may, for the purpose of enforcing payment 

' (1910) 10 Columbia L. Rev. 332, et seq.; (1018) 31 Hasv. L. Rev. 537, et seq. 

* (1910) 10 Columbia L. Rev. 192-193. 

* (1910) 10 Columbia L. Rev. 205-206; (1918) 27 Yale Law Journal, 524, 
et seq. 

'Although the German code has accepted the renvoi doctrine, the consensus 
of German juristic opinion appears to have been opposed to the application of 
the doctrine to contracts in general. See 4 Verhandlungen des 24 Deutsehen 
Juristentages, 76. 

'Concerning such exceptions, see (1918) 27 Yale Law Journal, 529, et seq. 

* If there had been a difference between the English and American law on 
this point, the English law would probably have controlled, even though the 
question arose in the United States, because the matter relates to the perform- 
ance of the contract 
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thereof, be treated as valid between all persons who negotiate, hold, 
or become parties to it in the United Kingdom." 

These provisions apparentiy support the proposition that if the 
instrument is negotiable under the law of the place of its issue it will 
be deemed so with respect to all parties, but if it is non-negotiable 
according to such law, it may be negotiable, nevertheless, as between 
persons who hold or become parties to it in the United Kingdom. The 
conditions required by proviso (b) of the English Act are, however, 
(1) that the bill shall conform to the law of the United Kingdom as 
regards requisites of form; (2) that the suit shall be "for the pur- 
pose of enforcing payment thereof"; (3) that it arise between persons 
who negotiate, hold, or become parties to it in the United Kingdom. 
The instant case appears to be the first involving an interpretation 
of this proviso of the English Act. Had the case turned wholly on 
the second of the above conditions, that is, had both parties to the 
suit become parties to the instrument in England, an interesting 
question might have arisen in determining whether the instrument was 
to be considered as negotiable for the purpose of enforcing payment 
against the acceptor even though all the facts were known, but non- 
negotiable when the suit was the other way, so that the acceptor, 
having paid voluntarily in ignorance of the facts, could at once 
recover back what he had paid. It seems absurd to say that a party 
can, on a given state of facts, recover back money paid, although, 
if he had not already paid it, he could now on the same state of facts 
be compelled by suit to pay. In the actual case, however, it is not 
quite clear whether the second or the third condition was held con- 
trolling. The court admits that if the acceptor had refused to pay 
an English holder, suit might have been maintained on the acceptance. 
But the question was, says the court, "Was this draft a conditional 
order when the plaintiffs bought it, and when they presented it for 
acceptance to the defendants, and they accepted it? This question 
is untouched by the proviso." It is true that the plaintiff, C, did 
not become a party to the instrument in the United Kingdom, but C 
transmitted it to a bank in Liverpool to be presented there to A for 
acceptance, and after acceptance C negotiated it in England, and pay- 
ment was finally made to a London bank, as the ultimate holder. It 
would seem therefore that C might have been held within the descrip- 
tion of "persons who negotiate, hold, or become parties to [an instru- 
ment] in the United Kingdom." 

Enough has been said to show the difficulties of construing the 
proviso of the English Act and to indicate a doubt whether, purely as 
a question of construction, the decision of the King's Bench Division 
was correct. It would have been better if the proviso in the English 
Act had followed the example of either the Argentine Commercial 
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Code 10 or the German Bills of Exchange Law, 11 and simply imposed 
general liability on any person becoming a party to the instrument 
in the United Kingdom. 

The proviso being out of the case, the English court proceeded to 
apply the general Conflict of Laws provision of subsection (i) of 
Section 72 of the English Act. The case illustrates in a most strik- 
ing manner the strange consequences to which the recognition of the 
renvoi doctrine in the Conflict of Laws may lead. An American 
appellate court decides that the lower court erred in applying 
American law to determine the negotiability of an instrument with 
respect to an acceptor, and that this question is to be determined 
according to English law. The judgment is regarded as binding 
upon the parties in an English court. Suit is brought thereupon in 
England to get a decision on the English law, and behold, it is gravely 
answered that. American law governs! One almost wonders why the 
English court did not go one step further. If "English law" includes 
English Conflict of Laws, why does not "American law" include 
American Conflict of Laws? Having found, then, that the "English 
law" invoked by the American court "throws the parties back upon 
American law," why did not the English court hold, under the decision 
of the American court, recognized as binding on the parties, that 
"American law" would "throw the parties back upon English 
law?" And so the game of battledore and shuttlecock might con- 
tinue indefinitely. 

Or, if it be said that the renvoi principle can be applied but once 
in a single controversy, it is interesting to speculate on what law of 
Bills and Notes the English court would have applied, had the suit 
been brought in England in the first instance. Apparently it would 
have been held, under the Bills of Exchange Act, that American law 
governed. Would the renvoi then have been invoked to apply the 
American doctrine of Conflict of Laws and "throw the parties back 
upon English law?" If so, the only reason for reaching a different 
result in this case, and finally applying American Bills and Notes 
law, would seem to be that in this case an American court had first 
held, in a decision binding on the parties, that English law applied ! 



"The Argentine Code applies only to endorsers. It reads as follows: 
"Nevertheless, if the statements made in a foreign bill of exchange are suffi- 
cient according to the laws of the Republic, the circumstance that they are 
defective according to foreign laws cannot give rise to defences against endorse- 
ments afterwards added in the Republic" Art 738. 

u The German Code provision refers to acceptors as well as to endorsers. 
It provides as follows: "If, however, the statements inserted abroad on the 
bill satisfy the requirements of the inland law, no objection can be taken against 
the legal liability incurred by statements subsequently made within the Empire 
(Inland) on the ground that the statements made abroad do not satisfy the 
foreign law." Art 83. 
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It is to be remembered, however, that the real question is whether 
the English court correctly interpreted the American decision, and 
that the American court will have the last word. When the Circuit 
Court of Appeals referred the parties to English law, did it mean 
English Bills and Notes law only, or English Conflict of Laws? The 
opinion would seem to indicate the former. The evidence which the 
lower federal court disregarded seems to have related solely to the 
law of Bills and Notes, as distinguished from Conflict of Laws. If 
this is what the Circuit Court of Appeals meant, then its decision 
conclusively determined between the parties all questions of Conflict 
of Laws involved, and the only question left open was what the Eng- 
lish law of Bills and Notes might ultimately be found to be. The 
English court discussed this question and held that under English 
Bills and Notes law the acceptor would be bound and could not 
recover back. So much of the decision, if it stands unreversed in 
England, would presumably be binding on the parties in subsequent 
proceedings in the American courts. The rest of the English decision 
the American courts are at liberty to disregard, as at variance with 
the decision already rendered by the Circuit Court of Appeals between 
the same parties on the question of Conflict of Laws, and resulting 
only from a misinterpretation of that decision by the English court. 

It is to be hoped that the New York federal courts will hold fast 
to the distinction between questions of Conflict of Laws and ques- 
tions of Bills and Notes, and will not be misled by any errors of 
the English courts into giving their sanction to this astonishing and 
unfortunate extension of the renvoi doctrine. To follow the English 
courts into that maze can lead only to hopeless confusion in our com- 
mercial law. 

As this is written, we note a report in a New York newspaper for 
May 30th to the effect that the English decision has been reversed by 
the Court of Appeals. The grounds of reversal are not stated, but 
may be awaited with interest. 

m 

A few words may be added in regard to the American rule of Con- 
flict of Laws in respect to the negotiability of instruments, which was 
applied by the Circuit Court of Appeals in the case under discussion. 
Most American courts decide the question in accordance with the 
general rule that the law of the place of payment governs the validity 
and obligation of contracts. 12 As each endorsement or acceptance on 
a bill or note is regarded as a separate contract governed by' the law 

"Strawberry Point Bank v. Lee (1898) 117 Mich. 132, 75 N. W. 444; Barger 
v. Farnham (1902) 130 Mich. 487, 90 N. W. 281; Freeman's Bank v. Ruckman 
(i860, Va.) 16 Gratt. 126. 
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of the place of its performance, and this place of performance is not 
necessarily the same for all parties, the conclusion has been drawn 
that the negotiability of the instrument should be determined with 
respect to each party by the law governing his contract. 13 The United 
States Circuit Court of Appeals held therefore, upon the basis of the 
American decisions, that the liability of the English acceptor in 
the present case was controlled by English law. It is submitted, 
however, that the principle on which the American courts proceed 
is unsound, and that the provisions of the English Bills of Exchange 
Act approach more nearly to the correct solution of the problem. 
Bills of exchange cannot be regarded from a purely local point of 
view. They have international functions to perform, and they can- 
not serve this purpose unless the status as negotiable documents 
which the law at the time of their issue has conferred upon them is 
recognized in all countries with respect to all parties. Whether the 
governing law should be the law of the place where the original 
instrument was issued, that is, the law of the place where it was 
delivered, or whether it should be controlled by the law of the place 
where the principal contract was to be performed, need not be 
investigated here, although it would seem reasonably clear that in 
the absence of an international agreement adopting the law of the 
place of payment of the instrument as the law governing the rights 
and obligations of all parties, the law of the place of issue should 
be given the preference. 

It does not follow, of course, that if the original instrument is non- 
negotiable under the law applicable at the time of its creation, a 
person accepting or endorsing the instrument in a different state or 
country might not justly be held in the courts of that state or country 
as an acceptor or endorser of a negotiable instrument. If the original 
instrument would have been regarded as negotiable had it been 
executed in the state where the person in question becomes a party 
to the instrument, there is no reason why on grounds of local policy 
aiming to protect purchasers of foreign bills of exchange the local 
acceptor should not be deemed by his own courts to have assumed 
liability on that basis." 

As regards an endorser, such a result may be derived without 
express legislation from his implied warranty that at the time of the 
endorsement the instrument is an existing bill or note. The endorsee, 
who is not chargeable with knowledge of foreign law, may well claim 
that the endorser's warranty should protect him against a non- 
validity arising from foreign law. An acceptor, on the other hand, 

" Hyatt v. Bank of Kentucky (1871, Ky.) 8 Bush. 193; Mackintosh v. Gibbs 
(191 1) 81 N. J. L. 577, 80 Atl. 554; Nichols v. Porter (1867) 2 W. Va. 13. 

"See Lorenzen, The Rules of the Conflict of Laws Applicable to Bills and 
Notes (1917) 1 Minn. L. Rev. 328-332. 
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does not warrant the validity of the instrument and hence would not 
be estopped, without specific legislation to that effect, to set up the 
invalidity of the original instrument under a foreign law. In a 
number of foreign countries both the endorser and the acceptor are 
made liable under the above circumstances by express legislation. 15 
While the foregoing argument would lead to the conclusion that, 
in a case like the instant cases, the American courts should on 
principle apply American law to determine the rights of all parties, 
this criticism of the American decision should not obscure the 
fact that it was not only in accord with the great weight of American 
authority, but was a binding adjudication between the parties. 
Rightly or wrongly, it settled the rule for this case that English law 
was to apply, and no question of its theoretical soundness will justify 
the English court in "throwing the parties back on American law." 



AMENDMENTS FROM EQUITY TO LAW AND THE STATUTE OF LIMITATIONS 

Looked at from different viewpoints a given set of facts may be 
regarded as giving rise to different causes of action. A trespassory 
taking and carrying away of another's chattel, for example, may be 
looked at as an unlawful invasion of another's possession, for which 
the common law remedy is an action of trespass ; it may, on the other 
hand, be viewed as an assertion of that kind of unlawful dominion 
over another's property which we call a conversion, for which the 
common law action is trover. 1 Again, according to many authorities, it 
may be treated (where the chattel is permanently retained by the tort 
feasor) as resulting in an unjust enrichment for which an action of 
indebitatus assumpsit for goods sold and delivered will lie. 4 If to the 
trespassory taking and retention there be added the additional fact 
that the chattel has been sold by the tort feasor, it is universally held 
that an action for money had and received may be brought. In other 
cases either trespass for injury to person or property or trespass on 
the case for negligence resulting in injury to person or property will 
lie — e. g., where one negligently drives his carriage against the person 
or property of another. 3 In still others, the injured person has his 
choice between legal and equitable actions. An example of the latter 



" German Bills of Exchange Law, art 85 ; Argentine Commercial Code, art 
738. See also English Bills of Exchange Act, sec. 72, subsection (1), 
proviso (b), discussed in the text 

1 Basset v. Maynard (1601, Q. B.) Cro. Eliz. 819, is one of the early cases 
so holding; see also 1 Rolle, Abr., 105 (M) pi. 5. 

a One of the best discussions of the problem involved is found in the opinion 
in Braithwaite v. Akin (1893) 3 N. D. 365, 56 N. W. 133. 

' Williams v. Holland (1833, C. B.) 10 Bing. 112. 



